THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.

Paper No. 17

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte PETER M KOBYLI VKER, SIMON K. OFCSU
SUSAN E. SHAWER and ROGER L. LANCE

Appeal No. 1997-1795
Appl i cation 08/442,617

ON BRI EF

Before KIM.IN, WALTZ and TIMM Adninistrative Patent Judges.

KIMIN, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 6-11
and 14, all the clainms remaining in the present application.
Caim6 is illustrative:

6. A nonwoven fabric conprising a web of bondabl e
t her nopl astic polynmer fibers conprised of a

bi consti-tuent blend of fromabout 95 to 50 wei ght
percent pol ypropyl ene having an isotacticity of at
| east 98 percent, and from about 5 to 50 wei ght
percent of a
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random bl ock copol yner of pol ypropyl ene and

pol yet hy-l ene having a nelting point of below 160°C
and havi ng about 3 percent random et hyl ene nol ecul es
and about 9 percent bl ock ethyl ene nol ecul es.

The exam ner relies upon the follow ng references as

evi dence of obvi ousness:

Kuni mune et al. (Kuninmune) 4,211, 819 Jul . 08, 1980
CGessner 5,108, 827 Apr. 28, 1982
Canadi an Pat ent Application 2,126,014 Jun. 16, 1994

(Canadi an ' 014)

Appel lants' clainmed invention is directed to a nonwoven
fabric conprising a biconstituent blend of polypropyl ene
having the recited isotacticity and a random bl ock copol yner
of pol ypropyl ene and pol yet hyl ene having the recited anmounts
of random et hyl ene nol ecul es and bl ock et hyl ene nol ecul es.

Appeal ed clainms 6-11 and 14 stand rejected under 35
U S C
8 103 as being unpatentabl e over Gessner in view of Kuni mune
or Canadi an ' 014.

Upon careful consideration of the opposing argunents
presented on appeal, we will not sustain the exam ner's

rejection.



Appeal No. 1997-1795
Appl i cation No. 08/442,617

The exam ner's concl usi on of obvi ousness rests upon the
erroneous finding that Gessner discloses random bl ock

copol yners

of ethylene and propylene at colum 2, lines 1-6 and colum 2,
| i nes 55-56. Gessner, at colum 2, lines 1-6, discloses the
fol | ow ng:

a multiconstituent fiber having a fineness of 5 to

50 microns and up to 95 percent by wei ght of other

fibers. Said nulticonstituent fiber is conposed of

a highly dispersed blend of at |east two different

i mm sci ble thernopl astic pol yners and has a dom nant

conti nuous pol ynmer phase and at | east one

nonconti nuous phase di spersed therein.

Mani festly, the above-quoted portion of Gessner makes no
reference to a random bl ock copol yner of pol ypropyl ene and
pol yet hyl ene. Al so, the exam ner's additional reliance on
Gessner's disclosure at colum 2, lines 55-56 is simlarly
wanting. Lines 55 and 56 of colum 2 are part of a |ist of
exenpl ary polyners that can be intimately mxed to forma
bl end of different polynmers. Line 55 cites block copolyners

of ethyl ene and propyl ene, whereas |line 56 specifies random

3
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copol yners of ethyl ene and propyl ene. Hence, Gessner teaches
that the polynmer blend nmay conprise bl ock copol yners and
random copol ynmers, but this is not tantanount to a disclosure
of a random bl ock pol ynmer of propylene and ethylene, i.e., a
si ngl e copol yner havi ng both random et hyl ene nol ecul es and

bl ock et hyl ene nol ecul es.

Consequently, since the exam ner has factually
m srepresented the disclosure of Gessner, and has presented no
rational e why a bl end of a block copol ynmer and a random
copol ynmer woul d have rendered obvi ous appell ants' random bl ock
copol ymer, we cannot sustain the exam ner's rejection.

Based on the foregoing, the exam ner's decision rejecting
t he appeal ed clains is reversed.

REVERSED

EDWARD C. KI M.I N )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
THOVAS A. WALTZ ) APPEALS AND
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| NTERFERENCES

Adm ni strative Patent Judge

CATHERI NE TI MM
Adm ni strative Patent Judge
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